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VERITY, SMITH, LACY,

CANDREW L. BETTWY,
i Commissioner,
. DEPARTMUNT,

COMPANLY,

L : - '

ALLLN & KI:.ARNS P C
902 Transamerica building ?ﬁﬁ_-
Tucson, Arizona 85701 AT

(602) 623-69061

ﬂUSICK PEELER § b&RRETT
One Wilshire Boulevavd, Suite 2000
Los Angeles, California 90017
: (213) 629~ ?322 |

Attorneys for CYPRUS PIMA MINING LOHPANY

IN THE SUPREME COURT OF THE STATE OF ARIZONA

hopoellant,

as State Land
and the STATE LAND
a Department of the
and PIMA MINIHNG
a corporation,

State of Arizona,
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)
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THE ANACONDA COMPANY, )
a corporation; AMAX COPPER MIKNES, )
INC., THE ANACONDA COMPANY as )

partners in and constituting )

)

)

)

)

)
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ANAMAX MINING COMPALY, .
partnersnip,
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- : COM“S NOW THE APPELLEE, CYPRUS PIMA MIVING compawy,
and r93pectfully submits thlS Memorandum 1n Support of Mctlon
for Rehearing. L e - | '

D__ATEDI this /Zn?-day of Oc:tobné:r 1;-976.

VERI'""Y SMITH, LACY ALLZH & KEARNS P. C.
: 902 Transamerlca Bumldlng
.;_Tucsan, Arlzona 85701 '
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TOPLCAL INDEX

Vi e el - liplpipter b, g o o

THIS COURT HAS ARROGATED THE DOCTRINE OF
REASONABLE USy AS HIERETOFORE JUDITCIALLY
CONSTRULED BY 1TSS PRIOR DECIGIONS., . . . .+ . .

1.

Ariz. 207,

The Operative Facts Upwrr Which
This Court Based Its Ruling., . . . . .« .

This Court Has Directly Overruled its

Prior Decisions In Neal v. Hunt, 112
541 P.2d 552 (1975),
Jarvis v. State Land Departuwent
(Jarvis 11), 106 Ariz. 506, 470 P.2d
169 (1570) And Bristor v. Cheatham
(Bristor II), 75 Ariz. 227, 255 P.24
173 (1953), .Which Held That Groundwater
May Be Ixtracted And Beneficially Used
On Any Land Overlying The Water Basin

Or Common Source Of Supply Of Groundwater.

This Court Has Failed To Provide Ground=-
water Users In The State Of Arizona With
Any Ascertainable Standard As To What
Will Constitute A Use Gf Water "Off The
LLand" From Which It Is Taken., « . .

Under This Court's Majority Opinion Of
August 26, 1976, Cyprus Pima Need Only
Transfer Its Existing Wet Milling Cir-

cuit, Which Lies Outside The Critical
Area, To The Lands Aadjacent Tco Ite Well

Sites QOr, In The Alternative, 70 Lands
Lying Within %he Cratical Groundwater

-,
Ty - =
!‘l&—h ea . » * » - » - # [ ] % L & » !

THIS COURT HAS ERAONEOUSLY ASSUMED DAMAGE
TO FICO FROM THE PUMPING OF GROUNDWATER
BY ANAMAX. . e s+ e e s e e e s e e e e e e .

1.

This Court Has Repudiated The Principle
Enunciated By This Court In Neal v, Hunt,
112 Ariz. 307, 541 P.2d 559 (1975),
That wWhere osroundwater [s Diverted For
Use Away From The Land trom Whichk 1t 1s
Withdrawn, Damage Rcsulting To An Ad-
joining Landowner Must Be Establ:ished,
And Not Assumed. . .

This Court Has aApparently Abrogated Tho

Right Of The Mining Companies ToO Purchase..

Agricultural Lands Within The Critical
Groundwater Area, Retirce Them From dul-
tivation And Apply The "Annual
Max timum Use" To Lands bH:tuated Qut side

'i‘hé Critical Area. o0 0 0 o 000 R

CONCLUSION . . 0 o v v o v o o e 0 L
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1”,. o | MEMORANDUM LN SUPPOﬁT”aFfmeH
2I1 - MOTION FOR REHEA&ING
1 ' ' '
4@ Comas ngf the Appellee, Cyprus1Fimafﬂ?ning Company . i
5? (hereinafter “Cyprusﬂpima"), an@ SmeitS_thiSMemorandum in |
Gﬁ Support ¢f a Motion for Reheaféﬁg.té feédnsiderthiSCourt*s _ 4
7l decision of August 26, 1976, wherein this Court, in entertainiﬂg!
8i consideration cf three separate, but cbnsolidated; appeals has, .
g“ by itéldeéiﬁian, abrogated thé doctrine of reasonable.use as I
'1oi heretofore adoptcd and constfued DY this_Caurt.in.its prior
1l deciéiona.. H
12 | Since (yprus Pima will be.adverﬂaly affected by the
13| findings of fact and conclusions of law reached by this Court_in
14% 1ts majority opinton, and in light of this Court's directive
151 therein that Count IV of théfAmended Complaint of Plaintiff,
16 Farmers Investment Company (hercinafter “FICO"}, be remanded back
17| to the Superior Court of Pima County, which granted Cyprus Pima's |
18@ motion for summary judgment on Count IV, "for further proceedinqs i
19? consistent with this decision" (slip op. at 17), a rehearinq 18 f
i | l
20% mandated.
21 f
22? A. . THLS CGURT HAS ABROGATED THE DOCTRLINE OF |
23% REASONABLE'USE AS HERETOFORE JUDICIALLY §
24; CONS'I‘RUEb ‘B‘& ITS .PRIOE DECISIONS. i
usi In this;Court's decision of Augustj2$, 1976;fth6'majoritﬁ
;ﬂ3; held that "[w]ateruméynot be pumpﬁd_frdﬁ one:parceiflcfhland}.and:
| S U P S o _
Eﬁﬂé_traﬁsportﬂd to another'just beé;uée 55th Overlie the'commqn source
;%3; of supply 1if the Plaintiff's land or weils upon his lands thereby !
;ﬁ;é suffer injury or damage" (slip op. at 14). This holding has ;
:%ﬂ; altérﬂd the pre-existing law of thuis State thaﬁgrcundwater.may bﬁt
ZKL? diverted for wvse, without 1incurring Iiébllityﬁéadjoiningldnd- R
:ﬂg? Gwnérs, on any land-OVGrlying the commoh source of supply of 'J
o F - | _ ree - _
MUSICK, ™ |
& GARRETT ; _:+
-1 ( 437 )

FCTL001896
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P
i E
l;groundwatcr. This opinion has add:iiondally not set. furth any 1
r‘ " | | i

ascertainable stanacard as to what wELL]¢Qnstigth a use of ground-
water "on the lands" from which the water is extracted within the

meaning of the reasonable use doctrine and ot equal significance

the majority opinion has 1incorrectiy presumed that FICO's water

supply is being damaged by the pumping of water by the mining

T .

o I v, " = Y, it P . O e e B iyt = P B A ke - eyl - e

companies.

1. The Operative Pacts Upon Which This
i . )
10 Court Based 1ts Ruling.
11 On November 24, 1969, FICU fi1led its original complaint
|

12{naming certain mining companies as defendants.  On November 8,

13:1973; FICO filed i1ts Amended Complaint naming as defeondants the

. . ey el ogldp. e b
A ey P e e el i gl il et~ SRl m L, ol TR

14 | Anamax Copper Mining Company, the athOFdd Lumpan;, oo Amax
|
15t Coprey Mines, Inc., the Pima Mining Company (Cyprus Pima), thoe

16!buval Corporation and the American Smelting and kKetfinwng Company.

ELETAENE-TH Ll L ]

17! Therein, !ICO alleged that the deiondants were "pumping substantial

% |

1 ) | , , - o .
181 amounts of water frvom under bthe Landg Iin savd ¢rivrieal wator !
- :
19 area (Sahuarita-Con® ing ftal Critival oround Water Areal and (wero|
EO? using sucn waters so pumped outside the sald orit:eal watey area :
3 | | ;
ol on Lands other thuan from which the watrers [woere] being gumnpoed: é
l T ot S & : g
. | §
220, . " (Aicnde d Cr Y 1 1int of FLICG. November 8, 1473). ;;
[ P sl Al Y Bt e Yl TR, U 4 At L Ao el 5, o Kt L Al ol Wt :
| | . | | , | :
23! in 1ts answer, Appellees admitted that "water (was| :
i e _ ., - . : .. | t*
24 pumped from its land in said critical area for its use at a site E
! |
. r
, . !
r . . . .. _ . . :
20 located outside of sai1d critical water arca” and further allieged ;
5 i
F

26 that "a substantial gquantity of the watey s0 used fwas] returned

273'?:0 sald crytical water area; o . " (Answer Of Amax Copuor

" dliaken gl e o'l N L ol e i WAl Lt SN

287 *une.._, Inc., The Ag 1AM x Mining CoO mpany aml "“he Anagoonda Comuany

. 4-'- T N vyl e L pipiey b ¢y ol el sy e vl . P v n il . A X R e ol s ol Sy ey el Sy plllinlalil el .l & Lﬂi—““ e g m A L TR R TRRE ERRTTRL TE ST - Wﬁ*ﬂlﬂ ,,,,,,,

A e T A e g o W i e At it gl . '3

29; to FICO's Amended Complaint, Novembor 16, 1973).

yrali - - i e T = dlcnlle fiee Al S -yl

RELY T S

1e8 buring thoe pendency of the actilon for trial, 100, on
OY Aprviil 15, 1974, muved for ipmedraote inionoctive relic! asserting

Gy t that the Appellees were presently eongagod on o draliong a well b

... .-_. -\.
- + = ‘-rm&-—-'-r#-rw-l- [T, - oy, -

MUSICK, PEILER
& GARRETY

T L e o L L
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-
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1
f

1 | the proposcd depth oi 1,000 fect, that the well wa".é;' Siltuif-it;e-d B ;
% € o
o ; witnin the critical water area and thuat a p&:,.rmanunt Ln]un ction s
S i should iSsue to enjoin the Appellecs from tranﬂporting the water :
4 i outslide ’tlfie critical area '.."car for any use other than a beneflclal |
5 } use on the land from which the watﬁr b withdrawn“ .( 1ip f:zp at_ 6}..%
I :
6ff The Appehees, in the_lr response to 11{30"-'; appllcdtlon f
7|l for injunctive relief, conceded that they were con-struct.ing the E
\ | | -
g|| well complained of by FICO and that the water to be derived from [
| o
9 || this well would be pumped, in part, to its minc loceted outside ’t:l'u:*-zu
10 critical water area. Appellees 'allel;;e:d, however, _th'at the.bulk of
11! the water would be returned tQ the critical water arca in thé
12‘ tailings deposit. Appellees deniced théy were usiﬁg thé water - ,
13 || pumped from the ¢ritical area on lands other than the lands from |
14 | which the waters were being pumped, c¢mploying the. term ”lf:‘mds“ t.ci i
186 | mean lands overlying the basin subdivision and commonn body of
16 1 water underliying such lands {Answer and POSEV_H_*_L@ of t,he_‘_ {auacc} dh_
| )} :
17 1 Compa “.L JAamax Copper M }Jl 28, ine., and Anamax M .?.’E._-’:,.E‘ 2 LO“"F‘ dE_LY__,,}_.?.. |
ll. 5
18| FICO's appligation cad _Amended Application for Preliminary In- |
i : |
16 1: junction, May 7, 19745, }
20 I T Suler! a..,* “Court of Pima County denied FICO's 40pli- E
3 |
21 r‘ cation for a preliminary injunction on the same "basis" upon which 2
22;;it granted a partial sammary Jjudgment in favor Of.AﬂQMdK against |
23 ;; the intermmm, the City of Tucson., The .:'11]..11‘1':.] of the Superior i
24{§Court provided: ' ' E
A
o5 | "2. Water may be pumpaed {rom one parcel t
I ;
26 T? and transported Lo another pa'r:c:@l, 1f i
27l§ hoth parcels overlie a common basin or I
| ;
28 ” supply and 1f the watoer 1s put to g
1;
ggzl reasonable use” (Slip op. at 11 .
30 I Tihis Court, in the decision under c:hallem;ce noere, has urr%
y

e il
—ry

3L L oneously netd that thoe Superior Court erred in reaching the result

L vy, -
N

20 [ that groundwater may lLawiully be extracted from one parael of land

|

}
[ !
MUSICK. PEELER | |
& BARAKTY | ‘
! |
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and dlverted for a reahonable ase on another pIOVldlﬁg both GV&Iili

a common basin of groundwater OY a common supply of groundwater.

In this regard this Court went orn
only be diverted

occurred”

to rule that qrbundwater_may

for use on those lands "on which the pumping
(Slip op. at 12), suggeﬂting,“althoughfnbt'clearlyf

that groundwater may only be deploved and ubed on that land where

the ﬁétar wells are

18 apparent the doctrine of reasun able use,

i/

-located.

and applxmd by this Court in its prior dEClﬁlORH, has now been

overruled and noe

necessary guidance

ascertainable stan&ard remains to provide the

to landowners in the use ©f the groundwater

lying beneath their lands., .

Vomles g sl

L/

. Tnis Court Has Directly Overruled Its

Prior Declsions In Keal v. Hunt, 112

“..Ariz. 307, 541 P.2d 559'(1975),

-State - land Department

Iarv1

sl el Ly R - T T

(Jarvis 1T}, 106 Ariz, %06, 470 P.2d

169 (1970) And Bristor v, h&r Ltham

(Brastor IT1), 75 aAriz. 227, 24

e T SRR RER TR TR

255 P,

v73 (1953}, Which Held 'nat Groundwatery

May Be Extracted And Bone fiCldll) Used
On Any Land oOverlving ‘inhie Water'BaSin

Oy Commen Souvrce Qf Supply Of Groundwatery.

In that portion of this Court's decision of August 26, 197¢,
dealing witn IPICO's appeal from the Superior Court's entry
o{ a summary udgment in favor of Cyprus Pima on Count IV
of YiCO's amended complaint, this Court, in remanding the
causs back to the.Superior court, relied primarily upon it
analysis of the reasonable use doctrine set forth in the
FICO v, Anamax portion of the copinion.  This Court found

gl -rﬂ--l-lllln

that 1Lt was unlawful for Cyprus Fima to pump and transport
groundwater from state lands lying witoiln the upper Santa
Cruz basin "away trom the lands on which the water 18 pumped”
(§1ipp op. at 16}, where the sapply of other yroundwator usors
Who Dveriie the common source of supply us b LY lowered and
deploted {(Tod.).

( 4?0

The effect af-these pronouncemernts

as previously adopted

- el T e i aralepyer el el Y S e P =l " g e - ey, g N el e - el A e = gl B VO e = Prir ey [ o i Pl . e gt - —

e g g r -l ebp—— L e P e = pmile wrima m A = L el

- Y e, Al W S i me-ﬁ TS s T A Ve e,

m et o At ey ok T Sl s . -l o syl S iy Sy Rl i

Nyl &

B g el

|
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Over the oourste of the pont twenty-{ive yearﬁ this Court

| | - - |
' has had the occasion, though untredguently, to rule on the rights %

{ and liabilities of those who pump and use the groundwater lying |

I
il bencath their lands. One of the first and principal expressions

L

2

S

4

5 || by this Court on the permissible use of grouﬁdwaﬁer in the State *
| - | |

6 (i of Arizona came in the landmark decision of iristor v. Cheatham |
7

8

9

0

(Bristor II), 75 Ariz. 227, 255 P.2d 173, reversing, Bristor v. L

| |
I. , . _ - s s L | |
i Cheatham (Bristor T), 73 Ariz. 228, 240 P.2d4 185 (1952). There,
i - x - ) .
i this Court, {for the first time, adopted as the law of the State
1 !the.AmErican doctrine of reasonable use. “"This Court was confronted
1l |l in Bristor II with the gquestion of whether the trial court properly
12 !l dismissed the plaintiffs' complaint for failure to state & cause of
13 || action. The plaintiffs alleged that the deiendants had constructed
14 || on their lands a number of large water wells and were extracting
15| yroundwater from under the plaintiffs' lands, thereby causing the
16!*water level to drop to the extent that the plaintiffs were deprived
i
| . . o o o
17 | of this watcer for domestlic purposes. The plaintiffs further
|
o . , , e .
18 alleged that the water pumped by the defendants was being trans-
2 | ) . r
lgi;parted approximately three miles from the location ot the pumping |
b | |
20 i and was therctore not used for any beneficial purpose on the lands
1 i % s Sl L LR R Lo, a2 ‘ y g 2 1. E |8 . ik 4 b P’
p : .
!i - . . ; :
21 i from which the water was extracted. This Court overturned the !
28 5 trial court's rulinu dismissing the complaint and ruled that a |
f |
ok SN : | ., . . | | | L . |
L0 ~cause of dction under the American doctrine of reasonable use was |
| _ i
R4 | stated. 7This Jour: ovbserved: ;
29 | "his rule does not prevent the extraction g
26 | of groundwater subjuacent to the soil =0
! . ;
27 | 1o ag it 18 baken in connecLion with o !
28 benciicial enjoyment of the land from which |
L - | . . :
| b
29 | 1+ s taken., 1f 1t 185 diverted for the |
30 wurose Of maslint roasonenle o ase b Fa 15
| i
] o L a o *
51 tana from which Gt 18 taroi,, thord b5 no ?
T o | . ; |
32 | Tkt b rey Inourced S0 an o adioinin 3 AWy Y
| |
MUSIC K PEELENY i
& AARRITY ) | "
:.% - T - \ "‘i ';1 I !
I |
] o
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1 for a reaultinq duwage" (225 P 2d at 1BG). E
4 | -
2 Thus, in Bristor II this Court empha51z > that where ! |
%! groundwater 1S dlverted for use on "the land from whichn it ié
4 |i taken“_then adjoining landowners cannot domplain of_any resulting
5{ damage “o their water Supply. In Bristor II this Court did not ‘
ef clarify the term "on the land from which [the groundwater}-is |
72 takeh“: however, subsequent cases have made the term clear, and
Bl Lh;s Court 3 interpretation now that "on thh 1and" did not mean ;
|
gll that land overlying the common supply of groundwater is a com- i
10|l plete ravaréal'of thiS_Court‘s eariler pronounéeménts - In
11i reachlng this result the. majerity unconvlnCLngly relies upon th%‘
12|l languvage of the plaintiffs' céﬁﬁlglnﬁ lnﬁBrlstor II to buttress
13} 1ts conclusion. This Court Observed in the majority opinion:
14E | "Appellee nonetheloss argues that'Brisggg
15 on.y established tho limited principle that
16l groundwater may not be conveyed.to a point ,
17 - beyond lands overlying the common supply, ;
18f compelling the conclusion that if the watef i
192 S0 transported returns at least in part to i
gof replenish the common supply, this satisfies i
21? the Americdn doctrine of reasonable use.
22i Appellee argues that while a party owning _ ;
23? . land overlying the comnmon underground waﬁer |
}
24€ . supply could not convey pumped waters 'off i
25; the land' or 'off his land, ! this. f:m.ly_:rzfaant 5
26% land overlvying the mommon'ﬁwurcé_ﬁf supply. !
;- | | !
27j | . put there 1s no language in Bristor's SO - f
28: p]_aj‘:'it; whiich Suggyests the water '})ﬁﬂn}p&d‘_by' 1
29?’ . detfendant Cheatham was not used cm 1_«5md$
f | |
501;: o overlying the commorn Supsply . :
Zﬁlf The Brisvors ailuged in 'ﬁ.iwixf £ - :
Y II }.)1 % .'L;i:l ¢ thal deioendant was to AN SO ';‘i,ln {3 E
upicr. reron g? ;
- (437 ]
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fé |
;' ,
!a ~;
} ,
I

t . o . e - oy : L | t
% water three mijices fram_wnure?lt was pumped, . :
' and in paragraph 14 of their complaint: | 5

'that the water so pumped by defendant
| o confers nc benefit upon défendants'

‘lands wher« the pumping operation is

el L Al =T Ll ™ W e — - e g e hem . S rEw

i
= me ap ey Bk, Tk Mrma e
L
a

a— g1 -

- - - conducted; that such use by defendants

- = Tmrwnr.orba

is an unreasonable use ‘as to plaintiffs

e el
i T r—wrrie . o -

. a

W O ~1T O b o N

The Court's holding, therefére, rhat the

o

Bristor's cause 0of action stated sufficient

-

facts to warrant relief, must be interpreted

jd
oV

in light of thc allegation that the water

R

pumped conferred no benefit to the defendants'

land on which tne pumpilng was conduchted.

=
92 I

From the context of the lanyuage used

Worlp e e T e LT e [ P PV e e el s A A e S, e o sl . e - ek iy iy it S iPT plpe r.  al.  ks  raT i b e T s mr B

'—l
N
e
o
o
4
{7
o

in the Braistor opinion, from the cases

-
~3

o e T, b M -

§ i 1t, and from the Bristor's position as
18 |
I + \ PO | N o e \
I set fortn in thelr complaint 1t 1s clear ;
i ;
10 ! | o | i
4 there 1s no firm basis for appellees' con-
1 |

4y
o

~lusion that the word 'lands® meant other

0O
-t

| __ * |
i than lands orn which the pumping occurroed.’

O
0J

; (81ip op. at 11~-12).

t - | |
23 }" e M - F .~ ] . - 3 ’ ' b . e ! . -~ | . :

£ 'his Court's conclusion that the plaintiftfs! posirron,
24 - as set forth in thelr complaintg, was primarily that the defenduncs |
RO I were unlawfully diverting the groundwater {or-.use. off the immediave

f

At A o - —m

26
R

tands on which the pumplng occurred and not the broadoer area of j

-k R, o e
-
1

s
e

land overlying the gommon source of supply would indeed marvel thne

or Ry e g el p— e P el e Ll wm ] o =

¢l =l -

28 ; plainci ffs 1n Brastor 1f they wore informed of this today. £
I T . _ R | |

29 In Bristor 1, Justice La Prade, in his concurring and | : |
; | e o - )
>0 ; dissenting oepinion, enphasazed that the plaiatifts’ oo NSl anter - ;
o L - ' ' 3
QL , preted his own complaint to have stated a cause of action under }
z

20 I bthe roeoasonable use docltrine,  Jastioe La o Prade then went on to

MUSICK, FRELER |
A GARRETT 1
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.
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I.I : ST " . . *::
: + + r | ¥ . i o T - g . LN he T = . - L : . ‘ .-"-“‘ {
l%WQUOLQ the roliowit; passages trom o plainviifs? SPenEnG Lriet
2 ”’EEE £££?t C&UHQ.Q? gction dQQS.HOt pﬂﬁﬁ

a yuestion as to who ias the better right

ekl I R P nimalnghl il

*

between adjoining cowners, both of whom are

1a Ol

et Sl Suiralln e W - S s . -

2 ¢ g— i i gl Wk £ C et mlmra Cpmnd R~ mAnis.

LR}

puniping percolating water and using the

P ' water to develop their respective lands,

- e Nk s e . — o Ak

It does, however, wce believe, present

P Aoy N -

| squarely to this court the proposition

e s s iy il

S * N« B S =L T &

that the pumper of pcercolating water

B e T T

Y e oyl T e | g

10 cannot transport such percolating water

11§ to some otner localaty whero there would

el L Y] i-ﬂﬂﬁdﬁﬁ-“mm‘ s e S sl sl o . bl e Ny =l e —

rhin S , wmp wpallier e eyl o e - B

e no opportunity for 1t to return and

i T o’ e il ey e AN o - el g - g e T S iy T T b T a—

13 i ronienish the commo:.

g d Yl Ak nlenSegry g pyepnil ‘e figelg———

supply available to

A R el S P

ol ——— -

the owners of both tracts of land.’

e e il N i — PR —— 1 TR e, T e - s N S A ey -

[Empnasilis suppliled]? (240 P.24d at 193-94).

—
Pl e oSt/ 5 e e Pyt e bl ey, o i Y T e S — e

16 ¢ Therctfore, the thrust of the plaintiffs' alicgation in

Bristor was that tiv defendants were unlawlfully trangportaing the

-t e bl A -

water thoey pumped away from the common source of supply which feg

- — e e e PRIl = k=l Crein wh bl T
- o o m . omm o - o el -

+ i gl S N e T by T ey e T - *

L9 - the wells of bLnoth the plaintifis and the delondants, In Bristor,
«Q  this Court, by 1mplication, acceptoed the notion that the land

21 @ overlying the common supply would be acceptad as that land- from

24 . which the water was extracted within Lhe ':i'"iéisl.-ir:.i:m;;---@-f. che doc 1;r.?im-f-:- ,j
25 of reasonable usco, | ;
24 Although U seems guite apparent from an overall dﬁ&lyﬂiﬂi

. -. o
25 - of the Bristor decisions that this Jourt defined an "on the land"
26 usoe as that use of f,jrc::;.mdwm:eﬂ? on lan{i” Over Ly 'ng the c?omon sSupply ;
27;%of Jgroundwater, this was made-unﬁiﬁtﬂkably cleaf 5eventeen yéarﬂ 5

A - :
Eﬂf?laaer in tils Court's decision in Jarvig v, State Land Department §

o . . !
29?;(gﬂ£y;5 Ii}, 106 Ariz. 506, 470 P.2d 169 {3970); There, thais Cmurtg

30 I nw:1d that the City of Tucson coulid laewfully extract watey from it

! |
[ . + . - . . o | S . .

9L - wells situated wathin the Marana Critical Ground Water Arocda and
i

transport this warcry for use off the 1mmediate lands on which the

2o |

B B e e R I il T i —
. . -

; )

3 '
MUSICK, PERLER | .
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(0 -
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wells were located to Ryan Field, on air basc located on iLand:

{ | .
.».‘?..i sltuated within the boundaries-of the critical water area. Tho
§ | |
l! : . - - . - .. |
fact that Ryan Ficld had its locus it the Marana Critical Ground

i Water Area was not, however, the basis on which this Court found

§)l the diversion lawtul. The criticel consideracion, in this Court's

judgment, centered on the fact that Ryan Field was located on

lands overlying the water basin. Yhis Court concluded:

i
!
(|
1 "Its lands [Ryan TFicld] overlie uh Avira-
£
II .
| Albtar water basin and geographically it
i
E
10§ Ll1en within the Marana Critical Groundwater
i .
ll! ATea 80 as to entitle 1t to withdraw from

the common Supmlw Lo all purposes oxcepet

-
0o

1
“-#mw’mu**w‘hlh el Bl S gl = -l u b, b e Pt LD ey gl s . e . P iyl sl el e iy il ol iy, i e TP g s, T gl o M T, T e A A o

13 agqriculture.  Tucson should not e prohibited

f . . o . - . -
14| trom delivering water te Ryan Field for law-

\

15% ful purposes since hc Byan rFicld supply 135
16§f from the common basin over which it lles and

i
171} from which 1t could ogally withdraw water

} '

1I - ' i . - . .. ?
181 DY SInRLng 1ts Own owoes ly [or domestio pure |
12 ! LS. | Bmphacis sonplied)l (479 Po2d at 173). E

] |

', TR . e . - e - - ~ . : ~ | .
20 FrOomoa CoRinon Senge readiseg b this decision il 1s boevoind |

n BN U S R I L e e b SRy AT o tryn oA e “ | | : |
ol peradventure that this Court, ONLY SIX YEARS AGO, adoptod the time- )
22 honored, and indecd-correct, intuvrprotation of what land con- ;

2/ The interpretation of an "on the land" uso proi.....LGd by
Cyprus Pima berve, and which was acceprod by this Court until
the renderinag of the opinion here challonged, that any land
overlying the common supply Or water pasin coustitutes the
tand from which groundwater 1s oxtracted, has been approved
hy sceveral other courts. See, e.4,., Horne v. Utah 01l | !

el o s oy - Sl T L Pl = L - e el g Syl N P

Refining Co., 59 Utah 279, 202 Pac. 815 (1921), Glover

% A 1 gl o A T -l-'l-ﬂ-nl'il—q-.__--.--r e R

27| v. Ubtan Or] Refinitng Co., 62 titah 174, 218 Pac, 955 (132 } |

i s m ok B ol o] p— T

e R el e N ) T A cmmw T W - e g o el -l
- - . - - . . - . . DY)

[P Figp— Y LT

&
&)

.ff Orchard v. Cecil F. White Ranches, 97 val.App.2d 35, 217
<G P.2d 143 (1950), Evans v. City of Seattle, 152 Wash. 450,
] 47 P.2d 984 (193%), Katz v. Walkinshaw, 141 ¢al. 1lle,

o g W BB - LR iy, e T m-t e b, B v o L W e

23 ; 70 Pac. 663 (1902), on rﬂirjaru;fg,_ 74 Pac. 766 (1L903).

L o DY W ke el . Sy Vgl B L

One prominent legal scholar has cuorrectly noted that "{tlhe
301 reasonable use doctrine regquires that the explouitation

rights of the overlying proprictor be limited. It permits
ol @ him to pump only such water as he oan apply to reasonable :

beneliolal uses upon his own land, and outlaws, as un-
l 32 reasonable, diversions to Lands bovond She source basin, ™
! casnoer, Am(r Lan Law ol Property, Volume bBA, p. 196,

il gy g ik gl QL - e o el -y e g mp ] W R et i g e e e
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iln.ﬂhi-ﬂ-l' . i .
i M ; E'L" ™ o ol i~ - !" : D TR £ an . n.. § .. . . i o | * ' .- .
L Sritutes toe land from which the groundwatar is derived , L.e.,

[ !

R gl b D N . ST e,

i

that land which overlics the watov Hasin oy éommon source of

supply. In Jarvis II, this Court further ruled that Tucson could

sl et el oyl o

not delliver water extracted fromn the Marana Critical Ground Water

Area to 1ts customers who were situated outside the critical areps

1

but within the Avra-Altar Valleys' dralnagye areas. This Court did

emphaszize, however, that these customers could receive the water

|
ﬁ providing Tucson could show that they were located within the
!

larger water basin., This Court stated:

’ "Tucson's delivery of water to purchasers
| L E L . ‘
( within Lhe Avra-asltar drainage areca but

12 Dubtside the Havans Criticasl Ground Water

Area 1s, however, without cyuitable sanction.

tThere 13 no lndicabtion in the rocorada +hat

151 thiese customers of Tucson overlie the water

161, Lasin 850 a3 Lo conne within the principle

174 splicable to Ryl Mield, mtil Tucson

yger g ol
B e e e e S L I T T I E T T e T —— N U P T

18? ) oy eslbal:l ish o thy ats custoimnaers outside

b B P

{ “
3 . - .

19§ , L Marana Crityraoal Ground Wateyry Area but
1

g,

20 within the Avra-4ictar Vallevs' drainage

|
. t
el sreas overlle the wator basin so das to be ;
' : . o, . . : . . i.
2 cotitlaed Lo withavaw watey from 16, ftnore ,
ad A0 o oguitieds which willl reliecve it of |
i ?
i # , . , | !
o4 thoe inyunction herctofore i1ssged, }
'- !
i

2“i _ | [Emphasis suppliced] (479 P.2d at 173).

263“ Thus, 1t 1s beyond diswute that this Court has accoepted
277 and iterated thoe principic that a water user may'emtrﬁﬂt,wat&r
INE? from hirs land ana Jdivert 1t for use on any iahd overiyihg the

common supply from which it was pumpod,

- [ "t a . - " - .
- alirglglr St - “iﬂ-'“m*“—h‘mm_dﬂ r-m-.rl-".-ﬁ_.-*p-h—q-...--;*-—l-;-—-;-_

ORLY ORis YEAR AGOD, 0 this Court's docisron in Neal v, 0

it W A P BT L a, L malad i

(H
"

o~
;....J

Hunt, t1J Arie, 307, 541 P.2d 599 (1975), Chief Justice Camsron, |

Wi romg g . gl —

cpocaKing for thys Court, again rertorate? the principle, by dmpli-

32
il — e o - 1
i ’.
£ 1.
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i cation,

rhat

hore watoer isg

T
-

the common supply (water basin),

the water "on the land"™ from which it is withdrawn., Although in

-

Neal v. liunt,

water away from t

putable that the Court considerca the land away from which the wate

was pumped to e that land which did not overlie the common supplyv:

"t

percolating waters ond not surfac

SR

ng of damage
Waroyr s
L
may mine and romo
Sulbjacent
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he arca from wh.oh 1t was axtracted,
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the trial Judge, whiitoh clearly showed that the de-
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smaller entity lying totally witnin the boundaries of the

subdivision. Pursuant to lcgislative directive, on June B

'q:.-n-r

the Sahuarita-Continental Subdivision was daﬂtqna*w4 X

Land Department as an “arsa of | and ov&rlying, A8 NCAatly G4

<

e determined by Known facts, .« distinct pody of tﬂtm*.f}wcﬂ,

L

AR Y. A critical area 1s

.-.-,._Ii"'q-"‘:

(Arizor 3 Revised Statutes §43-
subdiviszion hydrolegically "determined by known facts" to
"a distinct body of groundwater ., ” {J{}ﬁw:rsely, 1t 18 only
of land which o primerily devooed Lo ."I'L*,;_t..]“.?;-it LOR uses and
has beon designated as not naviis: saoilosont groundwaver

$45-301 (1) } . The lu

r

b

never Lo ...,vndcu*;,. noer has this Court evey neld prior to thoe

decision, thabt ¢ diversion of groundwator away from a critd

area 1s uniawlul, per seo. indevd, tne mant n:j:; COMpanles ar

undery the traditional proecepts fF the reasovnaikie use dockringe,

ntilizing the waler they vump 1o g wholly lawfel auvooner on

tand from which the wabter has been exktracted.,  They &are o)

water pumped on Lands overlyving L he distinct body of grounds

designated by the Srtate Land Decvartgment az the Sahuarlca=(

ental Subdivizion ¢l Lo Zanta oruz Oround Water Rasin. £

FICO has no causa o E’*C}W[.: AN O any resulting injury or damage

to the water supply trom which *heyv irrigate their lands
the detendants are using the warer they pump on lands over

the supply common to Hoth them and FiCo.

In full accord with cu. position heyre are the vioews

expressed by Chief Justice Cameron in his dissenting plnlan.
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son, wccording to the traditional legal
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STATE OF ARIZONA )
) SS:
COUNTY OF MARICOPA )
I Antonio Bucci hereby certify:
Name
That I am Reference Librarian, Law & Research Library Division of the Arizona State
Title/Division

Library, Archives and Public Records of the State of Arizona;

That there 1s on file 1n said Agency the following:
Arizona Supreme Court, Civil Cases on microfilm, Film #36.1.764, Case #11439-2, Supreme Court
Instruments, Part One, Memorandum in Support of Motion for Rehearing, pages 483-515 (33 pages)

The reproduction(s) to which this affidavit is attached is/are a true and correct copy of the document(s)

on file.

Signature

Subscribed and sworn to before me this /- /L// /?/ s
ate

Signature, Notary Public

My commission expires O LV/ ,;t/ QO Q Cf
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